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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

The City of Ontario (“Ontario”) hereby responds to the Inland Empire Utilities Agency’s 

Opposition to Ontario’s Motion for Order Directing Watermaster to Correct and Amend the FY 

2021/2022 and FY 2022/2023 Assessment Packages (“IEUA Opposition”). The issues raised in 

IEUA’s Opposition principally surround the following issues: whether the corrections to the 

Assessment Packages  require corresponding adjustments to the account balances for 

Metropolitan’s Dry Year Yield / Conjunctive Use Program (e.g., whether “zeroing out” Fontana 

and CVWD’s claimed DYY production requires a corresponding adjustment to Metropolitan’s 

DYY storage account balance), whether the correction and amendment of the Assessment Packages 

will impact the DYY program “storage cap,” and potential impacts to Metropolitan Water District 

(“MWD” or “Metropolitan”). Similar and overlapping arguments were raised by Fontana Water 

Company (“Fontana”) and Cucamonga Valley Water District (“CVWD”) in Fontana and CVWD’s 

Joint Opposition to City of Ontario’s Motion for Order Directing Watermaster to Correct and 

Amend the FY 2021/2022 and FY 2022/2023 Assessment Packages (“Joint Opposition”). In the 

interest of promoting judicial economy, Ontario consolidates its reply to IEUA, Fontana, and 

CVWD’s (“Opposing Parties”) arguments, including as they relate to accounting for DYY water, 

operation of the storage and recovery program, and alleged impacts on Metropolitan and DYY 

participating agencies.   

II. ARGUMENT 

A. Watermaster Is Required to Account for DYY Production. 

The Court of Appeal unambiguously ordered “Watermaster to correct and amend the 

FY 2021/2022 and 2022/2023 Assessment Packages consistent with the original DYY Program 

agreements, the Judgment, and prior court orders.” (Court of Appeal Opinion1 (“Opinion” or 

“Op.”), issued Apr. 18, 2025, at p. 39, emphasis added.) The whole of the Assessment Packages 

must be amended in accordance with the Court of Appeal’s Opinion, and the Court of Appeal gave 

 
1 See Request for Judicial Notice in Support of Motions, filed Jan. 12, 2026, Ex. A. 
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no wiggle-room to the Parties to cherry pick what portions of the Assessment Packages they want 

to correct and what portions they do not. And yet, this is what Opposing Parties are suggesting. 

Correcting and amending the Assessment Packages requires Watermaster to zero out the 

DYY production improperly claimed by Fontana and CVWD, as shown in the Storage and 

Recovery Program Column.2 (See Request for Judicial Notice in Support of Motion (“RJN”), filed 

Jan. 12, 2026, Exs. C-D at pp. 10.1, 20.1; see Declaration of Courtney Jones in Support of Motion, 

filed Jan. 12, 2026, ¶ 12.) This is because the Court of Appeal held that Fontana and CVWD should 

not have claimed DYY production in FY 2021/2022 and FY 2022/2023, that their claimed DYY 

production violated the original DYY Agreements and DYY Orders, and as a result the Court of 

Appeal went on to order the Assessment Packages to be corrected to reflect that there was no 

authorized DYY production by Fontana and CVWD during those years.  

But this is only half of the story. You cannot zero out Fontana’s and CVWD’s claimed DYY 

production without making a corresponding adjustment to the balance of Metropolitan’s Dry Year 

Yield Storage Account balance. Indeed, Watermaster is required by the express terms of the 2003 

Funding Agreement to track and report how much water goes in and out of Metropolitan’s DYY 

storage account, and how much DYY water remains in Metropolitan’s Storage Account. (See RJN, 

Ex. E at ¶ VI.C.1. Watermaster Obligations.) Metropolitan’s Storage Account balance is tracked 

and reported in the Assessment Packages. (Declaration of Courtney Jones in Support of Motion, 

filed Jan. 12, 2026, Ex. A at p. 13.1, Ex. B at p. 13.1.)  Accurate accounting of this water is 

mandated by the Court-approved 2003 Funding Agreement which states, in part:  
 
C. Watermaster Obligations 
 
Watermaster hereby agrees to:  
 

 
2 Rather than repeating Ontario’s arguments here, Ontario refers the Court to, and incorporates 
herein, Ontario’s Status Conference Statement, filed Sept. 26, 2025; Ontario’s Supplemental Status 
Conference Statement, filed Oct. 29, 2025; Ontario’s Motion for Order Directing Watermaster to 
Correct and Amend the FY 2021/2022 and 2022/2023 Assessment Packages and supporting 
documents, filed Jan. 12, 2026; and Ontario’s Reply to Fontana and CVWD’s Joint Opposition, 
filed concurrently herewith. 
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1. Maintain records of the amounts of all water stored in and extracted from 
the Chino Basin pursuant to this Agreement and consistent with the 
Judgment and Rules and Regulations, and provide to Metropolitan an 
amount specified in an account to be designated as the Metropolitan 
Storage Account … d. Watermaster shall debit the Metropolitan Storage 
Account one acre-foot for each acre-foot of water produced from the 
account. Watermaster accounting for water produced from the Metropolitan 
Storage Account shall specify quantities produced by each Operating Party. 

(See RJN, Ex. E at ¶ VI.C.1. Watermaster Obligations.) Pursuant to the Court of Appeal’s decision, 

Fontana and CVWD were not entitled to produce DYY water in FY 2021/2022 and FY 2022/2023, 

and their claimed DYY production will be amended and corrected for these years to reflect no DYY 

production by these agencies consistent with the Court of Appeal’s Opinion and its specific 

direction that the Assessment Packages be amended in a manner “consistent with the “original 

DYY Program agreements, the Judgment, and prior court orders.” (Op., p. 39, emphasis added.)   

Correspondingly, the Metropolitan Storage Account will need to be credited back the same amount 

of DYY water – because CVWD and Fontana should not have claimed to have produced it out of 

Metropolitan’s DYY storage account in the first instance.  That is what is required by the Court of 

Appeal’s decision, and this is what is required by the mandatory accounting procedures contained 

in the 2003 Funding Agreement, Judgment, and Watermaster Rules and Regulations.   

 It is worth noting that this is purely an accounting exercise. It does not, as Fontana and 

CVWD claim, require the “infiltration” of this water back into the Basin. (Fontana and CVWD’s 

Joint Opposition at p. 15.) The water was produced. The only question is whether you account for 

it as DYY production, or whether you account for it as part of CVWD and Fontana’s ordinary 

production. On this point the Court of Appeal could not have been more clear: this was not 

authorized DYY production and the Assessment Packages need to be corrected to reflect this.  

B. The DYY Program “Storage Cap” Is a Product of the Court’s Prior Order, and 
This Court Has the Authority and Ability to Raise That Storage Cap. 

IEUA, Fontana, and CVWD each argue that correcting the DYY accounting will result in a 

violation of the 100,000 acre-foot “storage cap” for the DYY program. However, IEUA 

acknowledges that the storage cap can be increased by Watermaster. (IEUA Opposition at 3:22-24 
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[“The maximum storage amount which can be allocated to MWD’s DYYP account is 100,000 acre-

feet. Any amount in excess of that maximum must be approved in advance by Watermaster.” 

(emphasis added)].) This storage account balance originates in the 2003 Funding Agreement 

approved by the Court. Not only does Watermaster have the ability to approve an increase in the 

storage cap, so does this Court under its continuing jurisdiction through an amendment of its own 

prior order approving the 2003 Funding Agreement.3  Moreover, there would be no injury to the 

Basin associated with raising the Storage Cap to accommodate this correction to the Assessment 

Packages. On January 10, 2025, this Court entered an order increasing the safe storage capacity of 

the Basin to 900,000 acre-feet. A review of the reported use of storage space in the Basin shows 

that the current utilized storage in the Basin is approximately between 670,000 and 720,000 acre 

feet – more than enough to accommodate any necessary increase in the storage cap for the DYY 

program. (Declaration of Courtney Jones in Support of Replies, filed concurrently herewith, ¶¶ 5-

6, Ex. C [at Exhibit C].)  

C. The Opposing Parties, Including Watermaster, Previously Raised Arguments 
Relating to the Potential Financial Impact on Metropolitan, and Those 
Arguments Were Rejected by the Court of Appeal. 

Not for the first time, Opposing Parties raise arguments about the potential chilling effect 

on the DYY program and the alleged detrimental impacts on Metropolitan. First, it is important to 

note that Metropolitan is not a party in this action and did not seek to intervene in this case. It also 

is telling that the Court of Appeal rejected Watermaster’s Request for Judicial Notice to introduce 

evidence regarding potential financial impacts to Metropolitan. (Op. at p. 15.) And the Court of 

Appeal tacitly rejected arguments submitted on appeal by Watermaster and Opposing Parties 

relating to Metropolitan and the parties’ financial investments in the DYY program. IEUA and 

Opposing Parties are simply regurgitating the same arguments they made before the Court of 

Appeal. (Op. at pp. 11, 15; Declaration of Elizabeth P. Ewens in Support of Replies, filed 

concurrently herewith, Ex. H [Transcript of Court of Appeal argument, at 12:15-13:9].) 
 

3 Ontario does not concede that such an amendment would be necessary. This is a “call” year by 
MWD, which means that participating agencies in the DYY program will be required to produce 
DYY water this year. Under such circumstances, whether the storage cap will be exceeded this year 
is purely speculative.  
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At the end of the day, arguments raised by Opposing Parties that correcting the Assessment 

Packages could impact Metropolitan’s decisions about the future of the DYY program, Opposing 

Parties’ arguments that implementing the Court of Appeal’s decision might affect parties’ ability 

to fully perform on their DYY obligations by 2028, and Opposing Parties’ arguments that call into 

question the value of agencies’ financial investments in the DYY program are all based on pure 

speculation and conjecture. These arguments also do not alter the Court of Appeal’s clear directive 

to this Court to enter an order directing Watermaster to correct and amend Assessment Packages  

consistent with the original DYY Program agreements, the Judgment, and prior court orders. (Op. 

at p. 39.) 

III. CONCLUSION 

Ontario respectfully requests that the Court grant its Motion for Order Directing 

Watermaster to Correct and Amend the FY 2021/2022 and FY 2022/2023 Assessment Packages as 

set forth in the Proposed Order submitted by Ontario.  

Dated: February 11, 2026 
 

STOEL RIVES LLP 

By:  
ELIZABETH P. EWENS 
MICHAEL B. BROWN 
Attorneys for 
City of Ontario 
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Michael Hurley mhurley@ieua.org
Michael Maeda michael.maeda@cdcr.ca.gov
Michael Mayer Michael.Mayer@dpw.sbcounty.gov
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Nabil B. Saba Nabil.Saba@gswater.com
Nadia Aguirre naguirre@tvmwd.com
Natalie Costaglio natalie.costaglio@mcmcnet.net
Natalie Gonzaga ngonzaga@cityofchino.org
Nathan deBoom n8deboom@gmail.com
Neetu Gupta ngupta@ieua.org
Nicholas Miller Nicholas.Miller@parks.sbcounty.gov
Nichole Horton Nichole.Horton@pomonaca.gov
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Nicole deMoet ndemoet@uplandca.gov
Nicole Escalante NEscalante@ontarioca.gov
Noah Golden-Krasner Noah.goldenkrasner@doj.ca.gov
Norberto Ferreira nferreira@uplandca.gov
Paul Hofer farmerhofer@aol.com
Paul Hofer farmwatchtoo@aol.com
Paul S. Leon pleon@ontarioca.gov
Pete Vicario PVicario@cityofchino.org
Peter Dopulos peterdopulos@gmail.com
Peter Dopulos peter@egoscuelaw.com
Peter Hettinga peterhettinga@yahoo.com
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Rebekah Walker rwalker@jcsd.us
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Richard Gonzales rgonzales@uplandca.gov
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Seth J. Zielke sjzielke@fontanawater.com
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Susan Palmer spalmer@kidmanlaw.com
Sylvie Lee slee@tvmwd.com
Tammi Ford tford@wmwd.com
Tariq Awan Tariq.Awan@cdcr.ca.gov
Taya Victorino tayav@cvwdwater.com
Teri Layton tlayton@sawaterco.com
Terri Whitman TWhitman@kmtg.com
Terry Watkins Twatkins@geoscience-water.com
Thomas S. Bunn tombunn@lagerlof.com
Tim Barr tbarr@wmwd.com
Timothy Ryan tjryan@sgvwater.com
Todd Corbin tcorbin@cbwm.org
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Tom Dodson tda@tdaenv.com
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Victor Preciado victor.preciado@pomonaca.gov
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